
 

 

SALE OF GOODS –  
TERMS AND CONDITIONS 

 
Last Updated Date: October 20, 2025 

 
 
1. ACKNOWLEDGMENT. The customer (the “Purchaser”) and 
Bercon Rentals Inc. (the “Seller”) acknowledge and agree that the 
terms and conditions contained herein (the “Terms”) shall govern 
the purchase and sale of goods (including new and used 
equipment, trucks, attachments, components, technology and 
parts) (“Goods”). Except as otherwise expressly agreed by the 
Seller and Purchaser in writing, in the event of a conflict between 
the Terms and any terms or conditions set out in any purchase 
order, acceptance or other document (the “Sales Agreement”) 
the parties agree that the Terms shall govern. These Terms are 
subject to change by the Seller without prior written notice at any 
time, in the Seller’s sole discretion. Any changes to these Terms 
will be in effect as of the "Last Updated Date". 
 
2. OFFER. By entering into a Sales Agreement, the Purchaser 
consents to be bound by these Terms. All Sales Agreements must 
be accepted by the Seller. The Seller may choose not to accept a 
Sales Agreement at its sole discretion at any time, even after the 
Seller provides the Purchaser with confirmation of the order 
number and details of the items ordered and/or the Purchaser 
pays a deposit. 
 
3. IMAGES.  Any product images displayed on the Seller’s 
website are for illustration purposes only and may not be an exact 
representation of the Goods. Depicted attachments may not be 
included. The Seller reserves the right to change images of Goods 
at any time without notice and without liability accruing to the 
Seller. 
 
4. PAYMENT. All prices for the Goods are payable in accordance 
with these Terms and the time of payment specified in each 
individual invoice. Payment for all Goods shall, 

(a) be made by the Purchaser in full prior to delivery; and  
(b) in such payment method expressly approved by the 

Seller in writing prior to or at the time an order is placed.  

The Seller may require payment or satisfactory security prior to 
shipment at its discretion. In the event it becomes necessary for 
the Seller to incur legal or other expenses for the collection of any 
amount due hereunder, the Purchaser agrees to pay, in addition to 
any other amount set forth herein, the actual amount of such fees 
and expenses.  

  

5. TAXES. All prices for the Goods are exclusive of any taxes, 
tariffs, duties, fees, excises or which are levied, assessed, or 
imposed on the manufacture, purchase, sale, delivery, 
importation, use or any other basis on the Goods furnished or any 
parts thereof. Whenever applicable, a separate charge will be 
made for such charges, whether noted in the invoice or added 
subsequently. The Purchaser shall bear responsibility for all such 
taxes and charges and shall be solely responsible for payment 
thereof. 
 
6. CANCELLATIONS AND RESCHEDULES BY PURCHASER. 
A cancellation and/or rescheduling request by the Purchaser shall 
be subject to, 

(a) acceptance by the Seller; and  
(b) applicable charges, as advised by the Seller. For 

instance, if shipment as originally scheduled by the 
Seller is delayed by the Purchaser, the Seller reserves 
the right to invoice the Purchaser and store the Goods 
at the Purchaser’s expense and/or to impose charges 

and fees in accordance with the Seller’s then current 
policies. 

Any reduction in quantities ordered shall constitute a partial 
cancellation subject to this clause. Any Goods acquired by the 
Seller, from a third party in fulfillment of a Sales Agreement, are 
subject to a penalty of 20% of the Goods price, which shall be 
payable to the Seller upon cancellation of such order by the 
Purchaser. In addition to the foregoing, and not in limitation 
thereof, the Seller shall have the right to set off any credits or 
amounts owed to the Purchaser against any amounts owed by 
the Purchaser to the Seller. In addition to its right hereunder, the 
Seller may pursue any and all remedies allowed by law or in 
equity, including but not limited to any and all remedies available 
to it under statute or common law.  
 
7. SHIPMENT, RISK OF LOSS AND TITLE. Shipments of the 
Goods, as applicable, shall be to the Seller’s head office unless 
otherwise agreed as between the parties. The Purchaser shall 
pay all delivery costs and charges. The Purchaser acknowledges 
that the total cost and anticipated delivery time or date for Goods 
are estimates only and the Seller has no liability whatsoever in 
connection therewith. Title to the Goods vests in the Purchaser 
upon full payment of the purchase price thereof and all other 
amounts due thereunder. 
 
8. WARRANTY – USED EQUIPMENT. Used Goods sold 
hereunder are sold on an “AS IS, WHERE IS, WITH ALL FAULTS” 
BASIS WITH NO WARRANTIES WHATSOEVER, EXCEPT AS 
TO TITLE, UNLESS OTHERWISE SPECIFICALLY AGREED IN 
WRITING BY THE PURCHASER AND THE SELLER. THE 
SELLER ASSUMES NO RESPONSIBILITY FOR THE 
CONDITION, SAFETY, LEGAL COMPLIANCE, OR USABILITY 
OF THE USED GOODS AND MAKES NO REPRESENTATION 
OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO 
THE USED GOODS INCLUDING, WITHOUT LIMITATION, ANY 
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS 
FOR ANY PARTICULAR PURPOSE. THE SELLER MAKES NO 
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, 
REGARDING THE CONDITION OR QUALITY OF THE USED 
GOODS, NOR THE SUFFICIENCY OF ANY WARNINGS, 
INSTRUCTIONS OR MANUALS PROVIDED WITH THE USED 
GOODS. No statement, representation, or warranty made by any 
employee, agent, or representative of the Seller shall be binding 
unless explicitly included in writing in these Terms or in a signed 
agreement by an authorized representative of the Seller. The Seller 
recommends and the Purchaser acknowledges that the Purchaser 
should contact the original manufacturer to obtain all available 
information for the used Goods, including but not limited to Goods 
manuals, warnings, safety bulletins, recall notices, and instructional 
placards before using the used Goods. The Seller shall not be 
required to provide such information. The Purchaser agrees not to 
assert any claims against the Seller with respect to the used Goods 
or its use. The Purchaser agrees that it shall inspect the used 
Goods prior to issuance of a Sales Agreement for such 
equipment and acknowledges that it is not relying upon any 
photographs, images, videos, representations, statements or 
other assertions made by the Seller with respect to the used 
Goods condition, but is relying upon its own knowledge and/or 
inspection of the used Goods.  
 
9. WARRANTY – NEW EQUIPMENT. The Purchaser 
acknowledges that the Seller is not the new Goods manufacturer. 
The sole warranty with respect to new Goods shall be limited to any 
warranty provided by the manufacturer applicable to the Goods and 
in effect according to the manufacturer policies. Any warranty 
claims must be made directly with the manufacturer in accordance 
with the manufacturer’s warranty policies and procedures which the 
Purchaser hereby acknowledges and agrees must be obtained 
directly from the manufacturer. No manufacturer warranties shall be 



 

 

provided by the Seller. UNDER NO CIRCUMSTANCE SHALL THE 
SELLER BE LIABLE FOR ANY CONSEQUENTIAL, INDIRECT, 
INCIDENTAL OR SPECIAL DAMAGES WHICH ANY PERSON, 
FIRM, CORPORATION, OR OTHER ENTITY MAY SUFFER OR 
CLAIM TO SUFFER OR INCUR OR CLAIM TO INCUR AS A 
RESULT OF ANY DAMAGES, INCLUDING BUT NOT LIMITED 
TO THE LOSS OF PROFITS, LOSS OF USE, OR LOSS OF 
DATA, ARISINIG OUT OF OR IN CONNECTION WITH THE 
SALE, USE, OR PERFORMANCE OF ANY GOODS. The new 
Goods warranty constitutes the Seller’s entire warranty as to the 
Goods, and it is expressly agreed that the remedies of the 
Purchaser and those claiming under the Purchaser as stated in the 
warranty are exclusive. The Seller does not assume (and has not 
authorized any other person to assume on its behalf) any other 
warranty or liability in connection with the Goods covered by the 
new Goods warranty. THE SELLER EXPRESSLY DISCLAIMS 
ANY AND ALL OTHER WARRANTIES OF ANY KIND 
WHATSOEVER AS TO THE GOODS FURNISHED 
HEREUNDER, INCLUDING BUT NOT LIMITED TO EXPRESS 
OR IMPLIED WARRANTIES AS TO MERCHANTABILITY, 
FITNESS FOR PARTICULAR PURPOSES SOLD, AND 
DESCRIPTION, CONDITION OR QUALITY OF THE GOODS. 
THE LIMITATION OF LIABILITY PROVISIONS SET FORTH 
HEREIN AND IN THE NEW GOODS WARRANTY SHALL 
APPLY TO ANY AND ALL CLAIMS OR SUITS BROUGHT 
AGAINST THE SELLER INCLUDING ANY CLAIM BASED 
UPON NEGLIGENCE, BREACH OF CONTRACT, BREACH OF 
WARRANTY STRICT LIABILITY OR ANY OTHER LEGAL 
THEORIES UPON WHICH LIABILITY MAY BE ASSERTED 
AGAINST THE SELLER. 
 
10. CROSS INDEMNIFICATION. The Purchaser shall indemnify, 
defend, and hold the Seller, and each of the Seller’s parent, 
subsidiary and affiliated companies, harmless from and against all 
claims, demands, injuries, causes of action, losses, damages, fines, 
penalties, or liabilities, in law and in equity and any interest 
expenses related thereto (collectively “Claims”) arising out of or in 
any manner related to (a) the use or operation of the Goods 
purchased from  the Seller; or (b) any acts or omissions of the 
Purchaser arising out of or in any way connected with the 
performance or the delivery of the Goods, regardless of whether any 
act, omission, negligence, including any act, omission or 
negligence, relating to the manufacture, design, repair, erection, 
service or installation of or warnings made or lack thereof with 
respect to any parts or Goods furnished hereunder of the Seller, its 
directors, officers, employees, agents, representatives, successors 
or assigns caused or contributed thereto. Where a Claim has been 
made against the Seller that, if proven, would require indemnity by 
the Purchaser, the Purchaser is obligated to pay for all defense 
related expenses of the Seller, including legal fees, from the date 
that the Seller makes a demand for same. Whether or not the Seller 
makes such a demand, the Seller shall retain the right to later claim 
reimbursement for all defense related expenses, including legal 
fees, and shall at all times retain the right to select legal counsel and 
control its defense, even when the Purchaser has agreed to accept 
a demand for defense costs. This Paragraph 10 includes payment 
of the cost of any settlement or judgment that may be entered 
against the Seller as a result of any Claim, including any Claim for 
money damages for personal injury, death, or property damage, and 
the payment of all fees and costs in providing for the Seller’s 
defense. The Purchaser shall promptly and periodically reimburse 
the Seller for the Seller’s costs incurred in defending against the 
Claim, including legal fees.   
 
11. LIMITATION OF LIABILITY. Notwithstanding anything 
contained in the Sales Agreement or elsewhere,  

(a) in no event will the Seller, its divisions, subsidiaries and 
affiliates and each of their respective employees, agents, 
officers and directors be liable for any aggravated, 

indirect, consequential, punitive or special damages, loss 
of profits or anticipated profits, loss of revenue or 
anticipated revenue, loss of use of property or 
equipment, incremental cost of new equipment, 
downtime, loss of business opportunity, loss of third party 
contracts, loss of production, increased cost of 
production, delay, and other economic loss, pain and 
suffering, emotional distress or similar damages, 
howsoever arising, whether based in contract, warranty, 
negligence, tort, strict liability or any other theory of law 
or equity, regardless of whether or not the concerned 
party was advised of the possibility of such damages; 

(b) the aggregate liability of the Seller, its divisions, 
subsidiaries and affiliates and their respective 
employees, agents, officers and directors, if any, is 
limited to the amounts paid by the Purchaser to the Seller 
for Goods to which the liability relates; and  

(c) any and all claims arising out of or relating to the Goods 
will be barred unless a legal proceeding is commenced 
within one (1) year of the Goods being delivered or 
available for pick-up. 
 

12. INTELLECTUAL PROPERTY. Goods may be equipped with 
a telematics system, device and/or software such as Product Link 
(“Telematics System”). In such event, data concerning a Good, its 
condition, and its operation is being transmitted by the Telematics 
System to the manufacturer and/or its affiliates, and/or its dealers 
(which may include the Seller) to better serve the Purchaser and to 
improve upon products and services. Information transmitted may 
include: machine serial number, machine location, and operational 
data, including, but not limited to, fault codes, emissions data, fuel 
usage, service meter hours, software and hardware version 
numbers, and installed attachments. The Telematics System may 
allow for remote access to Goods for upgrades or changes (and 
may affect operation) without further notice. Customer consents 
and grants a  perpetual, irrevocable, worldwide, right and license to 
use such data by all such parties.  

 
13.     EXCUSABLE DELAY/FORCE MAJEURE. Any delivery 
dates agreed to by the Seller are only approximate and are subject 
to change by the Seller. In any event, the Seller shall not be liable 
for delays or failures in performance of an order or default in 
delivery arising out of or resulting from causes beyond its 
reasonable control and without its fault or negligence. Such 
causes include, but are not restricted to: acts of God, the 
Purchaser, or any branch of government or of the public enemy; 
fire; flood; strikes or labor matters; epidemics; statewide stay-at-
home orders; freight embargoes; weather; accidents; war; 
insurrection or riot; failures of and delays by carriers; 
transportation or utility shortages or curtailments; or default of 
suppliers or subcontractors due to any such causes. In the event 
of delay for any such cause, the specified delivery date shall be 
extended for a reasonable length of time, but not less than the 
period of delay. Delay in delivery of any installment shall not 
relieve the Purchaser of its obligation to accept remaining 
deliveries. In no event shall the Seller be liable for any incidental 
or consequential damages arising out of any failure to deliver any 
Goods  to the Purchaser, any delay in the delivery thereof, or any 
rejection or revocation of acceptance thereof by the Purchaser. 
 
14.    BANKRUPTCY. In the event of any proceedings, voluntary 
or involuntary, in bankruptcy or insolvency by or against the 
Purchaser, or in the event of the appointment, with or without the 
Purchaser’s consent of an assignee for the benefit of creditors or 
of a receiver, or if the Seller shall reasonably believe that the 
Purchaser is unable to meet the Purchaser’s debts as they 
mature, the Seller shall be entitled to cancel all of the Seller’s 
obligations and any agreement resulting herefrom, or any 
unfulfilled part of any such agreement without any liability of the 



 

 

Seller whatsoever. Any cancellation shall be without prejudice to 
the Seller’s rights. 
 
15. FORBEARANCE; NO WAIVER. Forbearance or failure of the 
Seller to enforce any of the terms and conditions stated herein, or 
to exercise any right accruing from default of the Purchaser, shall 
not affect or impair the Seller’s rights should such defaults 
continue; nor shall such forbearance or failure be deemed a 
waiver of the Seller’s rights in case of any subsequent default of 
the Purchaser. 

 
16. SEVERABILITY. If any term, provision or restriction of these 
Terms, or any agreement resulting herefrom is held by a court of 
competent jurisdiction to be unenforceable or invalid, the Terms 
and any Sales Agreement shall be ineffective only to the extent of 
such provision and the enforceability or validity of the remaining 
provisions shall not be affected thereby. 
 
17. ASSIGNMENT; CHANGE OF CONTROL. The Purchaser 
shall not directly or indirectly assign, transfer or delegate any of its 
rights or obligations under these Terms, or any agreement in which 
they are incorporated, to any other party, including in connection 
with or as a result of any sale of all or substantially all of the 
Purchaser’s business or assets, whether by merger, 
reorganization, acquisition, sale, operation of law, or otherwise. 
Any Seller-authorized assignment of an agreement incorporating 
these Terms must be in writing, and will be conditioned upon the 
assumption of all terms set without modification or amendment in 
any manner whatsoever. Any purported assignment in violation of 
this Paragraph shall be null and void.  

 
18.  HEADINGS. Paragraph headings are for convenience only 
and shall not be considered in construing or interpreting these 
Terms. 
 
19. APPLICABLE LAW. These Terms and any agreement 
resulting herefrom shall be interpreted, and the rights and 
liabilities of the parties hereto determined in accordance with the 
laws of the Province of Ontario without giving effect to any choice 
of law or conflict of law provision or rule. In addition to the rights 
and remedies reserved herein, the Seller shall have all the rights 
and remedies available under law and in equity. 
 
20. FORUM SELECTION. A party must bring any legal 
proceeding arising under or relating to these Terms or the Sales 
Agreement in a court of competent jurisdiction in the Province of 
Ontario. The Purchaser hereby expressly consents to the 
jurisdiction of such courts and waives any defenses or objections 
related to the jurisdiction and venue of such courts. 

 
21. COMPLETE AGREEMENT. These Terms and any Sales 
Agreement will be deemed the final and integrated agreement 
between the parties on the matters contained in these Terms. 
 
 


